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SELECTED PROBLEMS OF THE VALUE APPRAISAL
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Summary

The scope of the examination of the actual condition, and the examination of the legal status
of real estate property has long raised practical doubts and dilemmas. In particular, the issue of
the valuation expert’s obligation to take into account irregularities in construction proceedings
raises a number of reservations.

In the first part of the article, the concept of unauthorized construction works (performed with-
out a building permit) is presented; the duties of the appraiser provided for in the Real Estate
Management Act are listed; the consequences of unauthorized construction works performed
without a building permit, and other defects in the construction process are described; as well as
difficulties in determining whether a given object has in fact been unauthorizedly constructed.
Examples of decisions and permits issued in the construction process and their significance for
the property appraiser were discussed.

The second part of the article analyses the impact of the building permit on the price of the real
estate property and discusses the scope of the obligation for the property appraiser to examine
the compliance of the valued property with building regulations. Examples of bank’s require-
ments for property appraisers will also be indicated, and the problem of the practical signifi-
cance of clauses included in real estate appraisal reports will be presented. The discussion of all
the above issues concludes with a summary.

As a rule, a real estate property appraiser is not a person authorized to assess whether a given
object, in whole or in part, has been built or is being used in accordance with building regula-
tions. The appraiser, due to the statutory duty to exercise special diligence appropriate to the pro-
fessional nature of his or her activities, is required to collect and use all necessary and available
data on the given real estate property. If a discrepancy is found in the analysed documentation,
the appraiser should mention it in the report. The appraiser is neither entitled nor obliged to de-
termine the causes of the discrepancies. The indicated circumstances justify the inclusion in the
report a clause that the valuation of the property in question may change due to discrepancies
revealed, or proceedings being conducted. Failure to provide relevant information and reserva-
tions may justify the expert’s liability under the applicable provisions of the Civil Code.
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1. Introduction

The scope of the examination of the actual condition (current status), and the exami-
nation of the legal status of real estate property has long raised practical doubts and
dilemmas. In particular, the issue of the expert’s obligation to take into account irregu-
larities in construction proceedings raises a number of reservations.

In the first part of the article, the concept of unauthorized construction works
(performed without a building permit) is presented; the duties of the appraiser
provided for in the Real Estate Management Act are listed; the consequences of unau-
thorized construction works performed without a building permit, and other defects
in the construction process are described, as well as difficulties in determining whether
a given object has in fact been unauthorizedly constructed. Examples of decisions
and permits issued in the construction process and their significance for the property
appraiser are discussed. The observations are concluded with a summary.

2. Concept of unauthorized construction (conducted without building
permit) — general observations

Under the provisions of Article 48 of Construction Law [1], we are dealing with unau-
thorized construction when a building or a part thereof is under construction or has
been constructed without the required building permit or notification, or violates
a specific objection by the competent authority [2]. The problem of the impact of unau-
thorized construction on estimating the value of real estate property has been noticed in
judicial practice [3]. The jurisprudence may state that an expert in the field of real estate
appraisal does not examine the legality of conducting construction works [4]. As part
of this view, it is pointed out that neither the provisions of the Real Estate Management
Act [5] nor the provisions of the Council of Ministers Regulation on the valuation of
real estate property and the preparation of an appraisal report [6] impose on the real
estate property appraiser the obligation to examine and state, whether the structures
on the land being valued had been built on the basis of building permits required by
law or relevant notifications. It was also pointed out that, at present, the question of
the possible existence of so-called unauthorized construction (structures built without
a permit or authorisation) within the real estate property cannot have a direct bearing
on the assessment of the correctness of the valuation made by the appraiser [7]. One
should agree with the statement that it is not the task of a real estate property appraiser
to assess whether a specific object has been constructed without authorization, but
rather it is the competency of building supervision authorities and possibly experts
possessing specialist knowledge in the field. Determining whether a given building is
a case of unauthorized construction is extremely complicated. For example, the deter-
mination of the lack of building’s compliance with technical and building regulations
does not necessarily mean unauthorized construction. It is possible that the investor
could have obtained consent in this regard, pursuant to Article 9 of the Construction
Law, allowing an exception or waiving the obligation to comply with these provisions
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[8] (see, for example, the Summary of Regulations). On the other hand, it should be
noted that even the determination that the construction of the building remained in
accordance with the construction design does not guarantee that the building had been
built in accordance with the regulations, because, for instance, the solutions adopted in
the design may violate the provisions on fire protection [9].

Anticipating further considerations, it should be stated at this point that the above-
mentioned opinion — namely that any defects in real estate property, related to defi-
ciencies pertaining to the construction process or use of the property remain entirely
outside the scope of interest of the real estate property appraiser — does not hold.

3. Administrative decisions issued during the construction process and their
significance to real estate property appraiser

In the construction process, apart from the building permit (or construction notifica-
tion), a number of other administrative decisions may be issued depending on the scale
and type of the investment project. Among others, these may include a decision on land
development and building conditions, water law permits, the so-called environmental
decisions, etc. However, the highest importance should be assigned to the last action
carried out before the building authorities, that is obtaining the occupancy permit, or
failure to raise objections by the building inspection authorities to the notification of
the completion of construction, as in Articles 54, 55 [1]. The jurisprudence indicates
that if the investor has departed from the terms of the building permit, he cannot effec-
tively submit a notice of completion of the construction, nor can he apply for the occu-
pancy permit [10], [11]. The requirement to verify decisions prior to the authority’s
final determination that the constructed building can be occupied would contradict
the principle expressed in Article 16 [12] (KPA), i.e. the presumption that final admin-
istrative decisions are correct [13]. The case law emphasizes that the decision on the
occupancy permit determines that from a technical point of view, the completed works
can be accepted [14]. Therefore, it is completely pointless to question or analyse admin-
istrative decisions or agreements made prior to the occupancy (using the facility).

A significant period of time may elapse from the time of commencement of use
(occupancy) and changes in the actual state of the object under valuation cannot be
excluded. The scope of these works or changes may vary; from on-going maintenance
work to, for example, a major reconstruction of the object in question. Therefore, it is
reasonable to distinguish, in accordance with the relevant Construction Law, between
works carried out in terms of construction, reconstruction, or mere renovation. In
accordance with Article 3 clause 6 [1], construction means the execution of a building
object in a specific place, as well as the reconstruction, extension or adding a super-
structure to a previously built object. Reconstruction is the performance of construc-
tion works, as a result of which there is a change in the utility or technical parameters of
the existing building, with the exception of characteristic parameters, such as: volume,
building area, height, length, width or number of floors; in the case of roads, changes
in characteristic parameters are allowed in a scope that does not require changing the
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lane boundaries - see: Article 3 clause 7a [1]. In turn, the concept of renovation covers
the performance of construction works in an existing building, consisting of resto-
ration of the original condition and not constituting on-going maintenance, whereas
the use of construction products other than used in the original condition is allowed
(Article 3 clause 8) [1]. Without going into the details of the cited definitions, it should
be noted that without specialist knowledge it might be problematic to qualify the
on-going construction works, see e.g. [15], [16], [17], [18]. This problem will be even
greater when the works had been completed, and in particular in the situation where
any detailed or as-built documentation is lacking, as is often the case in practice. In
addition, in accordance with Article 29 of the Construction Law, some of the recon-
struction and renovation works do not require a permit or notification to the relevant
authorities. The distinction between construction versus reconstruction or renovation
is important, because obtaining an occupancy permit or no objection by the authority
as a result of notifying the subject of the completion of construction is not required for
the use of a building that had been rebuilt or renovated, even when it required a permit
for construction [19]. Even after determining that the works constituted construction
within the meaning of the Construction Law and were carried out without obtaining
a building permit, or without appropriate notification, another problem is the fact that,
in the light of applicable regulations, the consequences of unauthorized construction
will depend on the date it was committed. The doctrine emphasizes that for a building
erected without a construction permit (or without notification), three different kinds
of legal status may apply — depending on the date when the unauthorized construction
was committed - the provisions of Article 37 of the Construction Law of 1974, provi-
sions of Article 48 of the Construction Law in its original wording, or provisions of
Article 48 of the Construction Law in the currently binding version [20].

The question is whether these circumstances remain within the scope of interest of
the real estate property appraiser. The answer to this question must be preceded by an
analysis of the appraiser’s obligations under the Real Estate Management Act.

4. Obligation of property appraiser in the light of the Real Estate
Management Act

According to the Real Estate Management Act, the appraiser is obliged to perform his
or her activities with special diligence appropriate to the professional nature of these
activities (Article 175 of the Real Estate Management Act). Numerous judgments indi-
cate that the concept of “special diligence” within the meaning of the said provision is
the closest in content to the concept of due diligence within the meaning of Article 355
clauses 1 and 2 [21] of the Civil Code see e.g. [22], [23], [24]. Within the doctrine and
jurisprudence, we also encounter the view that special diligence should be understood
as a stricter benchmark criterion, which requires special behaviour that befits a profes-
sional. Special diligence is therefore a more extensive term than due diligence [25],
[26]. Regardless of the accepted understanding of the concept of “special diligence”, it
is undeniable that the appraiser must maintain at least “due diligence” in the perfor-
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mance of his or her duties. In the light of the Supreme Court’s well-founded view, due
diligence, determined while taking into account the professional nature of business
operations, also includes knowledge of applicable law and its consequences in the field
of business activity [27], [28], [29], [30].

Pursuant to Article 56 of the Regulation on the valuation of real estate and the prep-
aration of an appraisal reports of September 21, 2004, a description of the condition of
the property, is a necessary element of each real estate appraisal report, among others.

In the light of Article 4 clause 17 of the Real Estate Management Act, the status of
the real estate property should be understood as reflecting its state of development,
legal status, technical and operational status, the degree to which it has been equipped
with technical infrastructure, as well as the state of the surroundings of the real estate
property, including the size, nature and degree of urbanization of the place where the
given real estate is located. The concept of legal status raises some doubts. In practice,
the legal status of real estate is limited to the analysis of the land and mortgage regis-
ter, or to the indication of entities with real rights to the property. The jurisprudence
indicates that the description of the legal status is practically limited to citing entries
arising from land and mortgage registers and land records, see: [31], [32]. In addition,
in Article 113 of the UoGN [5], the legislator pointed out that the unregulated legal
status applies to real estate properties in relation to which - due to the lack of the land
and mortgage register, collection of documents or other sources - it is not possible to
determine persons who hold property rights. It should also be noted that in civil law,
physical and legal defects of goods are distinguished (Article 556 et seq.) [21]. A physi-
cal defect consists in the incompatibility of the sold item with the contract (Article
556’1) [21]. The jurisprudence emphasizes that unauthorized construction should be
treated as a physical defect within the meaning of the indicated provisions [33], [34].
The doctrine indicates that the revocation of the building permit will be treated as
a legal defect [35]. Another legal defect is the limitation to the use or disposal of things
arising from a decision or ruling of the competent authority as in Article 556’3 [21].
We should remember, however, that in the light of applicable regulations, the use of
the completed building (built without authorization) cannot be prohibited [36]. Only
in the event of a change in the use of the building or part thereof without the required
notification, the building supervision authority may suspend the use of the building or
part thereof — see: Article 71a [1]. Thus, the issue of distinguishing between a physical
defect and a legal defect may raise numerous doubts. Other views presented in case law
should also be cited. For example, the Supreme Administrative Court in its judgment
of 18 March 2015 [37] indicated that the legal status includes the analysis of regula-
tions contained in local spatial development plans in terms of determining the land use
designation. Other rulings indicate that another legal defect of the building is the lack
of occupancy permit [38].

Practitioners also point out the need to examine the compliance of the built property
with building regulations as one of the elements of the legal status examination [39].

In the light of the above-mentioned views, it should be stated that it is questionable
whether the concept of legal status also includes the compliance of the building with
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building regulations, whereas this issue is not uniformly included in the case law and
may raise doubts.

Regardless of the accepted understanding of the concept of legal status, the fact of
unauthorized construction, or for instance lack of occupancy permit, will affect the
price of the estimated property. For example, the Court of Appeals in Krakow indicated
that if it is possible to obtain an occupancy permit after completing the necessary docu-
mentation, the lack of such an authorization reduces the value of the acquired right
only by the costs that is necessary to obtain that permit [40].

5. Consequences of unauthorized construction and other defects
of the construction process

Assuming that the defects of the construction process will affect the price of the esti-
mated real estate property requires an explanation of the consequences of these irregu-
larities, provided in particular under the Construction Law. And thus, in the case of
unauthorized construction, the authority orders the demolition of such a building or
part of it, unless it is possible to legalize it (see: Articles 48-49b of the Construction
Law). In the case of other works carried out without authorization, the regulations
provide for corrective proceedings specified in Article 50-51 of the Construction
Law [41]. A change in the use (functional designation) of a building or part thereof
without the required notification also has far-reaching consequences, even including
an injunction to restore the previous use of such a building (see: Article 71a) [1]. In
each of these cases, regulating the compliance of the building with building regula-
tions will involve the necessity of incurring appropriate expenses (e.g. verification fees,
costs of adaptation works, costs of necessary documentation, etc.). The scope of such
expenses may be difficult to estimate — because, for example, when all the work has
been carried out correctly and there is no need to adapt the changes to technical and
building regulations, the costs will be lower. In such a situation, the authority will issue
a decision waiving the imposition of certain obligations provided for in the articles of
Construction Law [42].

Determining that a given real estate property constitutes unauthorised construction
is in whole or in part, or that it does not have the required occupancy permits also
bears on the possibility of comparing that property with other real estate properties. In
accordance with Article 4 clause 16 [5] “similar real estate property” means a property
that is comparable to the property being the subject of the valuation, due to its loca-
tion, legal status, purpose, functional designation (use), and other features affecting its
value. Regardless of whether we consider compliance with building regulations as an
element of legal status, it will be a feature that affects the value of real estate property.

6. Conclusions

The stated fact of unauthorized construction, or - for instance - the lack of occupancy
permit, will affect the price of the estimated real estate property. In each case, regulat-
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ing the compliance of the building condition with building regulations will involve the
necessity of incurring appropriate expenses. The scope of such expenses may be diffi-
cult to estimate because, for example, when all the work has been carried out correctly
and there is no need to adapt the changes that had been introduced to the current
technical and building regulations, the costs will be lower. The second part of the article
shall analyse the impact of the building permit on the price of the real estate property,
and discuss the scope of the property appraiser’s obligation to examine the compliance
of the valued property with building regulations. Exemplary requirements for property
appraisers on the part of banks will also be indicated, and the problem of the practical
significance of clauses included in appraisal reports will be presented.
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